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QUESTIONS PRESENTED 

 
1. Whether rational basis is the appropriate standard of review for claims that 

do not involve a substantial burden on Second Amendment rights. 

2. Whether the Second Amendment secures an independent, freestanding right 

of commercial enterprises, wholly apart from individuals, to sell firearms. 
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OPINIONS BELOW 
 

 The opinion of the United States District Court for the Central District of 

New Tejas is unreported but is mentioned in the record at pages 7-8. The opinion of 

the United States Court of Appeals for the Fourteenth Circuit is unreported but 

appears in the record at pages 2-18. 

 

STATEMENT OF JURISDICTION 

 The Fourteenth Circuit Court of Appeals entered its judgment on October 1, 

2018. This Court granted the petition for writ of certiorari. This case invokes the 

appellate jurisdiction of this Court under 28 U.S.C. § 1254(1)(2016). This case 

invokes the subject-matter jurisdiction of this Court under 28 U.S.C. § 1331. 

 

CONSTITUTIONAL PROVISION INVOLVED 
 
 This case involves the Second Amendment, which provides: “A well regulated 

Militia, being necessary to the security of a free State, the right of the people to 

keep and bear Arms, shall not be infringed.” U.S. Const. amend. II.  

 

STATEMENT OF THE CASE 
 

A. Factual History 

In June 2011, Roger Maxson formed Brotherhood of Steel, a limited liability 

company, and sought to open a gun store and shooting range in an unincorporated 
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region of Mojave County called Hidden Valley. R. 1-2. After finding a property he 

found suitable, he applied for a Conditional Use Permit with the county. R. 3. The 

Mojave County Planning Department initially recommended denying Maxson’s 

application because the shop would be less than 800 feet away from a church, which 

would be a violation of Mojave County Code §§ 17.54.130-131 (“Zoning Ordinance”). 

R. 3-4, 19-20.  

The Zoning Ordinance contains requirements for conditional use of property. R. 

19-20. It requires that subject premises be more than 800 feet away from sensitive 

areas like places with young children, densely populated areas, and other premises 

where liquor is sold. R. 19-20. The ordinance further requires that land must be 

“properly related to other land uses and transportation and service facilities in the 

area.” R. 3. After a hearing, the Planning Department acknowledged some 

ambiguity in the ordinance regarding how to measure the 800 feet, but it again 

recommended denying the permit. R. 5. 

Despite the Department’s recommendations, in December 2011 the Zoning 

Board approved Maxson for a variance. R. 6. The Board explained that a strong 

enough public need existed for the shop because the closest shooting range was 20 

miles away and the closest gun store was 10 miles away. Id. In total, there are at 

least three gun stores and two shooting ranges that operate lawfully in Mojave 

County. R. 15. The citizens of Mojave County can still purchase Red 888 Guns, a 

brand Maxson planned to sell, at traveling gun conventions. Id. 
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The next month a local homeowners association successfully filed an appeal to 

the County Commissioners’ Court, which overturned the Zoning Board’s variance 

and revoked Maxson’s permit. R. 6. The County has stated that its interest in doing 

so was to protect public safety, to protect against secondary effects of gun stores, 

and to preserve residential zones. R. 13-14. Maxson alleges that he is unable to find 

any property in unincorporated Mojave County that satisfies the Zoning Ordinance 

in terms of location, accessibility, building security, and parking. R. 7. He further 

alleges that his potential customers must now travel to more remote locations in 

order to exercise their Second Amendment rights. R. 16. 

 

B. Procedural History 

Following the denial of his variance and Conditional Use Permit, Maxson 

filed suit in the United States District Court for the Central District of New Tejas. 

R. 7. Maxson argued that the denial violated his equal protection rights and that 

the Zoning Ordinance was prohibited under the Second Amendment. R. 7. The 

District Court initially dismissed Maxson’s claims but did so with leave to amend. 

R. 7. Maxson amendment his complaint and argued that the Zoning Ordinance was 

invalid both facially and as-applied under the Equal Protection Clause and the 

Second Amendment. R. 7-8. The County moved to dismiss for failure to state a 

claim, and the court granted the motion under Federal Rule of Civil Procedure 

12(b)(6). R. 8.  
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Maxson appealed the decision to the Fourteenth Circuit, which held that he 

failed to state a claim under the Equal Protection Clause. R. 8. However, the court 

recognized that Maxson did have a right to sell firearms and that the Zoning 

Ordinance infringed upon that right. R. 11. The court proceeded to apply 

intermediate scrutiny and held that the County did not meet its burden under that 

test. R. 14. Because of this, the court reversed the dismissal of the Second 

Amendment claims and remanded for further proceedings consistent with its 

opinion. R. 14. Judge Watan concurred in part and dissented in part. R. 15. Judge 

Watan agreed with the dismissal of the Equal Protection Claims but would hold 

that Maxson failed to state a claim for how the Zoning Ordinance burdened the 

Second Amendment. R. 15. According to Judge Watan, the right to sell firearms is 

not protected by the Second Amendment, and, if a level of scrutiny were 

appropriate, it would not be at the level applied by the majority. R. 18. 

 

SUMMARY OF THE ARGUMENT 
 
 First, rational basis is the correct level of scrutiny for a regulation that does 

not substantially burden the Second Amendment. Regulations like the Zoning 

Ordinance here that are attenuated from the core of the protected right are 

comparatively easy to justify under the Constitution. Comparisons to First 

Amendment jurisprudence and other fundamental rights are useful because in 

those contexts, the level of judicial review depends on the regulation and its 

relationship to the core protections. Because the restrictions in the ordinance here 
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still leave adequate channels for acquiring firearms, the ordinance is not a 

substantial burden; introducing minor inconveniences to the manner in which 

people can acquire firearms does not trigger heightened scrutiny. The ordinance 

ultimately passes rational basis both because a person’s right to sell firearms only 

touches the periphery of the Second Amendment’s protection and because this 

ordinance only introduces a minimal burden. However, even if intermediate 

scrutiny is appropriate, the ordinance still survives because it is substantially 

related to the preservation of  public safety and to the prevention of crime in 

sensitive areas. 

Second, Maxson’s claim that the Zoning Ordinance violates his right to sell 

firearms must be dismissed because such conduct is not within the protective scope 

of the Second Amendment. The text of the Amendment does not include any 

language concerning sellers’ rights, and the conduct of selling guns was not 

historically understood to be protected. Rather, because the Zoning Ordinance is a 

presumptively lawful regulatory measure, it falls outside the scope of the 

Amendment. Therefore, Maxson cannot state a Second Amendment claim based 

solely on the Zoning Ordinance’s restriction of his ability to sell firearms. In 

addition, although Maxson could state a claim on behalf of the rights of his 

potential customers to acquire firearms, he has failed to do so because he has not 

plausibly alleged that the Zoning Ordinance hinders his customers’ Second 

Amendment rights. For these reasons, Maxson’s claim cannot be sustained. 

 Accordingly, this Court must reverse the Fourteenth Circuit’s decision.  
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ARGUMENT 
 

The Second Amendment states: “[a] well regulated Militia, being necessary to 

the security of a free State, the right of the people to keep and bear Arms, shall not 

be infringed.” U.S. Const. amend. II. In analyzing a challenge to a law under the 

Second Amendment, courts generally apply a two-step test. See e.g., Jackson v. City 

& Cty. of San Francisco, 746 F.3d 953, 959 (9th Cir. 2014). First, the court must 

determine whether the law at issue regulates activity categorically outside the 

scope of the Second Amendment. Id.; see also Ezell v. City of Chicago (Ezell I), 651 

F.3d 684, 703 (7th Cir. 2011). Second, if the activity is within the scope, then the 

court must determine the appropriate level of judicial scrutiny. Ezell I, 651 F.3d at 

703.  

In this case, Mojave County’s Zoning Ordinance regulates activity outside the 

scope of the Second Amendment because there is no constitutional right to sell 

firearms. Additionally, even if the activity is within the scope of the Second 

Amendment, rational basis review is the appropriate standard of review.  

I. When a regulation does not substantially burden the Second Amendment 
rational basis review is appropriate.  

 
The Second Amendment protects an individual’s fundamental right to bear 

arms. District of Columbia v. Heller, 554 U.S. 570, 595 (2008). But this right is not 

unlimited. Id. at 626. (“the right was not a right to keep and carry any weapon 

whatsoever in any manner whatsoever and for whatever purpose.”). Courts 

generally apply means-ends scrutiny to determine whether a regulation 



 
 

7 

impermissibly burdens an enumerated constitutional right. See id. at 628-29. There 

are three traditional tiers of means-ends scrutiny: (1) rational basis, (2) 

intermediate, and (3) strict. Id. at 634. Rational basis review requires a law’s 

purpose be legitimate and the means to achieve it be rational. Binderup v. Attorney 

Gen. United States of Am., 836 F.3d 336, 341 (3d Cir. 2016). Intermediate scrutiny 

requires a law’s purpose be important and the means to achieve it be substantially 

related. Id. Strict scrutiny requires a law’s purpose to be compelling and the means 

to achieve it to be narrowly tailored. Id. In Heller, the Court declined to specify the 

appropriate level of scrutiny applied to laws within the scope of the Second 

Amendment right to keep and bear arms. Id. at 628-29.  

But the Court indicated that the more attenuated a regulation is from the 

core of the Second Amendment the easier it is to justify under the Constitution. See 

id. at 626-27. As established in Heller, the Second Amendment is rooted in the core 

right of self-defense, particularly in one’s own home. Id. at 628. A total ban on 

handguns, as in Heller, burdens that core right of self-defense so acutely that it fails 

any standard of scrutiny conventionally applied to constitutional rights. Id. at 628-

29. Other prohibitions on the possession of guns, though within the scope of the 

Second Amendment, are presumptively lawful because they are farther removed 

from the core right of self-defense. See id. at 626-27. Many longstanding 

prohibitions on gun possession are constitutional. Id.; see also McDonald v. City of 

Chicago, 130 S.Ct. 3020, 3047 (2010) (reiterating Heller’s assurances that the 

decision “did not cast doubt on such longstanding regulatory measures”). The Court 
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in Heller specified a non-exhaustive list of such presumptively lawful regulations. 

Heller, 554 U.S. at 626-27, n.26 (“nothing in our opinion should be taken to cast 

down on longstanding prohibitions on the possession of firearms by felons and the 

mentally ill, or laws forbidding the carrying of firearms in sensitive places such as 

schools and government building, or laws imposing conditions and qualifications on 

the commercial sales of arms.”).  

From a complete ban on handguns to qualifications on the commercial sales 

of guns, the spectrum of regulations on guns indicates that there is also a spectrum 

for appropriate level of scrutiny. See id. Two factors dictate the level of scrutiny: “(1) 

how close the law comes to the core of the Second Amendment, and (2) the severity 

of the law’s burden on the right.” United States v. Chovan, 735 F.3d 1127, 1138 (9th 

Cir. 2013) (quoting Ezell I, 651 F.3d at 708). Thus, when a regulation does not 

substantially burden the Second Amendment, rational basis review is appropriate. 

United States v. Decastro, 682 F.3d 160, 164-66 (2d Cir. 2012); see also United 

States v. Masciandaro, 638 F.3d 458, 475 (4th Cir. 2011) (endorsing a sliding scale 

of scrutiny); United States v. White, 593 F.3d 1199, 1205 (11th Cir. 2010).  

The presumptively lawful language in Heller implies rational basis review is 

appropriate when the regulation does not substantially burden the Second 

Amendment. See Heller, 554 U.S. at 627, n.26; see also Decastro, 682 F.3d at 164-

66. Given this language, the Second Circuit’s jurisprudence on means-ends scrutiny 

is most compelling. Under the Second Circuit’s doctrine, “marginal, incremental, or 

even appreciable restraint[s]” on the right to keep and bear arms do not trigger 
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heightened scrutiny. Decastro, 682 F.3d at 166. In Decastro, the court held that a 

federal law that made it illegal for a person to transport into his or her state of 

residence a gun acquired in another state only minimally affected the ability to 

acquire a firearm. Id. The law did not prevent people from buying guns in their 

home states, allowing them to sufficiently access guns for self-defense. Id. Because 

of the law had only minimal impact on the core Second Amendment right, the court 

applied rational basis review. Id.  

A. Restrictions that maintain adequate channels for acquiring firearms do not 
substantially burden the Second Amendment. 

 
In determining what constitutes a substantial burden on the Second 

Amendment, First Amendment jurisprudence is instructive. See Heller, 554 U.S. at 

595; Decastro, 682 F.3d at 167; see also Ezell, 651 F.3d at 702–04 (drawing parallels 

from the First Amendment context to analyze Second Amendment claims); United 

States v. Marzzarella, 614 F.3d 85, 89, 89 n.4 (3d Cir. 2010) (looking to the 

structure of the First Amendment for guidance in evaluating Second Amendment 

challenges). Like the analytical framework of the First Amendment, the Second 

Amendment does not automatically trigger a heightened level of scrutiny simply 

because it is an enumerated right. Marzzarella, 614 F.3d at 96. The rigor of judicial 

review applied to the First Amendment depends on the context of the regulation at 

issue. Ezell I, 651 F.3d at 703; United States v. Masciandaro, 638 F.3d at 470.  

Determining the degree that a regulation burdens the First Amendment 

turns on whether the law at-issue “leave[s] open ample alternative channels for 

communication of the information.” Clark v. Cmty. for Creative Non-Violence, 468 
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U.S. 288, 293 (1984); see also Ward v. Rock Against Racism, 491 U.S. 781, 791 

(1989). Regulations may reduce the potential audience of one’s speech or restrict the 

ability for one to disseminate speech, so long as the “remaining avenues of 

communication” are adequate. Ward, 491 U.S. at 802-03. This logic applies to the 

Second Amendment context. Decastro, 682 F.3d at 167. Restrictions on guns that 

allow for adequate channels for law-abiding citizens to access guns for self-defense 

do not substantially burden the core right of the Second Amendment. Id.  

B. Mere restrictions on the manner in which people can express their Second 
Amendment rights are not substantially burdensome.  

 
The presumptively lawful restrictions on the Second Amendment outlined in 

Heller, indicate that restrictions on the manner of gun-ownership do not 

substantially burden the Second Amendment. Decastro, 682 F.3d at 164-66; New 

York State Rifle & Pistol Ass'n, Inc. (NYSRPA) v. Cuomo, 804 F.3d 242, 259 (2d Cir. 

2015). The Court uses the lens of history and tradition to approach the Second 

Amendment. See McDonald, 130 S.Ct. at 3047; Heller, 554 U.S. at 626-27. History 

and tradition help determine which prohibitions on the possession of guns are 

longstanding and presumptively lawful. See Heller, 554 U.S. at 626-27. Laws that 

regulate the manner in which guns can be possessed and used have been 

historically permissible under the Second Amendment. See id.; Decastro, 682 F.3d 

at 166. For example, eighteenth century laws that regulate the storage of 

gunpowder, or forbid guns to be discharged in public streets or taverns were 

traditionally permitted under the Second Amendment. Decastro, 682 F.3d at 166. 

These regulations on the manner, in which guns could be used were permitted 
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because they did not substantially burden the core right of self-defense in the home. 

Id.  

Laws that regulate the manner and place of gun use are distinct from broad 

prohibitions.  NYSRPA, 804 F.3d at 259. Laws that institute an absolute prohibition 

on guns create a “serious encroachment” on the Second Amendment and thus 

trigger “some form of heightened scrutiny.” Id. at 259-60. For example, the Second 

Circuit held that state laws that banned a type of firearm, such as semiautomatic 

with enumerated military-style features, receive intermediate scrutiny because they 

substantially burden the Second Amendment right to self-defense in one’s home. Id. 

Because the laws did not ban an entire class of firearms, the Second Circuit 

determined that the burden on the Second Amendment was not severe, and thus 

rejected strict scrutiny. Id. (“…while citizens may not acquire high-capacity 

magazines, they can purchase any number of magazines with a capacity of ten or 

fewer rounds.”). The Second Circuit clarified that had the laws merely regulated the 

manner in which people express their Second Amendment right in a marginal way 

then rational basis review would have been appropriate. Id. at 259.  

 Status-based disqualifications deserve intermediate scrutiny because those 

types of laws substantially burden the Second Amendment right of self-defense in 

one’s home. See e.g., United States v. Skoien, 614 F.3d 638, 641 (7th Cir. 2010); 

Chovan, 735 F.3d at 1138. Categorical limits on the Second Amendment are 

acceptable but the government’s justification for the law must be strong, passing a 

heightened level of scrutiny. Id. The Seventh, Ninth, Fourth, and First Circuits 
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apply intermediate scrutiny to laws that prohibit people convicted of domestic 

violence misdemeanors from possessing a gun. Chovan, 735 F.3d at 1138; United 

States v. Chapman, 666 F.3d 220, 226 (4th Cir. 2012); United States v. Booker, 644 

F.3d 12, 25 (1st Cir. 2011); Skoien, 614 F.3d at 641.  

In Chovan, the Ninth Circuit reasoned that because the state law did not 

merely restrict the manner in which a misdemeanant could exercise his or her 

Second Amendment rights but rather was a lifetime ban from gun ownership, the 

law was a substantial burden on the Second Amendment. Chovan, 735 F.3d at 1138. 

The core of the Second Amendment protects “the right of law-abiding, responsible 

citizens to use arms in defense of hearth and home.” Id. (quoting Heller, 554 U.S. at 

635). The Ninth Circuit rejected strict scrutiny in Chovan because the law did not 

severely burden that core right since misdemeanants are not law-abiding citizens. 

The Seventh, Fourth, and First Circuits adopt similar logic. See Chapman, 666 F.3d 

at 226; Booker, 644 F.3d at 25 (1st Cir. 2011); Skoien, 614 F.3d at 641.  

Like life-time bans on gun possession for people with domestic violence 

misdemeanors, categorical prohibitions on undocumented immigrants possessing 

guns receives intermediate scrutiny. See United States v. Meza-Rodriguez, 798 F.3d 

664, 672 (7th Cir. 2015); United States v. Huitron-Guizar, 678 F.3d 1164, 1169 

(10th Cir. 2012). The Supreme Court has not decided whether illegal immigrants 

have Second Amendment rights. Huitron-Guizar, 678 F.3d at 1169. But the Seventh 

and Tenth Circuits assume that illegal immigrants are entitled to Second 

Amendment rights. Id.; Meza-Rodriguez, 798 F.3d at 672. Both Circuits have 
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applied intermediate scrutiny to laws that eliminate the right to gun ownership for 

this class of people. Meza-Rodriguez, 798 F.3d at 672; Huitron-Guizar, 678 F.3d at 

1169. Like the logic applied to prohibitions on gun-ownership for misdemeanants 

convicted of domestic violence, these laws regarding undocumented immigrants are 

substantial because they operate as status-based bans. Id. And these laws affect 

people outside of the core group protected in Heller—law abiding citizens. Id.  

C. Arguments against applying rational basis review in this context are 
unpersuasive.   
 
Arguments for applying a heightened standard of review are unconvincing in 

the context of this case. Not only does rational basis review apply to other similar 

constitutional rights, but the Court in Heller did not explicitly rule out rational 

basis as an appropriate standard of review for Second Amendment challenges. 

1. Rational basis review applies to other similar constitutional rights.  
 

Rational basis review is applied in many constitutional rights contexts. See 

e.g., Romer v. Evans, 517 U.S. 620, 624-632 (1996) (applying rational basis review 

under the Fourteenth Amendment to a state constitutional amendment that 

prevented the state from enacting legislation to prohibit discrimination on the basis 

of sexual orientation); City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 

446 (1985) (applying rational basis review under the Fourteenth Amendment to a 

state law that discriminated on the basis of disability status); Mass. Bd. of 

Retirement v. Murgia, 427 U.S. 307, 313 (1976) (applying rational basis review 

under the Fourteenth Amendment to a state law that discriminated on the basis of 

age). Determining which level of scrutiny is appropriate “says nothing about the 
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ultimate validity of a particular law.” Adarand Constructors v. Pena, 515 U.S. 200, 

229 (1995) (discussing which level of scrutiny is appropriate for analyzing an 

affirmative action policy under the Equal Protection Clause). Scrutiny standards 

are not outcome determinative tests. Id.  

Opponents argue that applying rational basis review to a Second Amendment 

claim would make the Amendment superfluous because of the principle that all 

laws must be rational. See United States v. Chester, 628 F.3d 673, 683 (4th Cir. 

2010). But given that rational basis review is applied in other constitutional context 

when rights are burdened under the Equal Protection Clause, this argument is 

flawed. NYSRPA, 804 F.3d at 259 (“[w]e typically require a threshold showing to 

trigger heightened scrutiny of laws alleged to implicate such constitutional contexts 

as takings, voting rights, and free speech.”).  

Rational basis is applied to fundamental rights in other contexts. See 

Zablocki v. Redhail, 434 U.S. 374, 386 (1978). Marriage is a fundamental right. Id.; 

see also Obergefell v. Hodges, 135 S. Ct. 2584, 2598 (2015). But rigorous judicial 

scrutiny does not apply to all regulations on marriage. See Zablocki, 434 U.S. at 386 

(“[b]y reaffirming the fundamental character of the right to marry, we do not mean 

to suggest that every state regulation which relates in any way to the incidents of or 

prerequisites for marriage must be subjected to rigorous scrutiny.”).  A heightened 

level of scrutiny applies only to restrictions on marriage that substantially burden 

the right. Id. Reasonable regulations that do not significantly interfere with the 

choice to marry survive constitutional muster. Zablocki, 434 U.S. at 386; see also 
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Califano v. Jobst, 434 U.S. 47, 54 (1977) (holding that the Social Security Act’s 

provision that a disabled individual’s benefits terminate if that individual marries 

someone not eligible for benefits under the Act does not violate the Fifth 

Amendment). The treatment of judicial review in the context of marriage suggest 

that the argument that courts never apply rational basis to fundamental rights 

fails.  

The concurring opinion in Crawford v. Marion City Election Board further 

indicates that rational basis review is sometimes appropriate when analyzing 

fundamental rights. 553 U.S. 181, 204 (2008) (Scalia, Thomas, Alito, JJ., 

concurring). Although only a concurrence, the opinion illustrates analogous 

reasoning to the Second Amendment context. See id. The Crawford case involved an 

Indiana state law that required government-issued photo identification to vote. Id. 

at 185. The concurring opinion reasoned that the law in Crawford implicated a 

fundamental right—the right to vote. Id. at 204. But opinion reasoned that to 

trigger a heightened level of scrutiny the law at-issue must severely burden the 

right to vote. Id. The concurrence determined that Indiana’s voter identification law 

did not severely burden the people in Indiana’s right to vote. Id. Thus the 

concurrence applied a version of rational basis review, merely deciding that the law 

was “reasonable.” Id. The Justices’ analysis, including that of Justice Scalia, in 

Crawford illustrates another constitutional example of how scrutiny—even when 

applied to a fundamental right—depends on the severity of the law’s burden on that 

right. See id.  
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2. Heller did not explicitly reject rational basis review.  

Heller is consistent with the rule that only substantial burdens on the Second 

Amendment trigger heightened scrutiny. Proponents cite footnote twenty-seven as a 

rejection of rational basis. See e.g., Chester, 628 F.3d at 682 (citing Heller, 128 S.Ct. 

at 2817, n. 27). Footnote twenty-seven in Heller states “[i]f all that was required to 

overcome the right to keep and bear arms was a rational basis, the Second 

Amendment would be redundant.” Heller, 554 U.S. at 629, n. 27. This footnote does 

not foreclose the use of rational basis review in this case for two reasons. First, the 

footnote is only dicta. And thus the footnote is not authoritative or binding on 

whether rational basis is appropriate. See Wis. C. R. Co. v. Price Cty., 133 U.S. 496, 

509 (1890) (“…it was a mere dictum not essential to the decision, and therefore not 

authoritative and binding.”). Second, the footnote speaks precisely to a complete ban 

on handguns in the home—bearing directly on the core of the Second Amendment. 

Heller, 554 U.S. at 629, n. 27. Of course, in that context rational basis review is 

inappropriate. NYSRPA, 804 F.3d at 258 (“it [the Court] rejected mere rational 

basis review as insufficient for the type of regulation challenged there [in Heller].”). 

When a law constricts the fundamental right encapsulated in the Second 

Amendment, as in Heller, it would render the Second Amendment a meaningless 

protection, as Justice Scalia explains in the footnote. But that is not the case here, 

given how attenuated Mojave County’s zoning regulation is from the core right of 

self-defense in the home.  
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D. The Zoning Ordinance passes judicial scrutiny.  
 
The Zoning Ordinance is not a substantial burden on Maxson’s constitutional 

rights. Because of this, rational basis is the appropriate standard of judicial 

scrutiny, and the Zoning Ordinance passes this test. It is therefore a 

constitutionally permissible regulation. 

1. Because the Zoning Ordinance is not a substantial burdensome it passes 
the applicable rational basis review.  

 
The Zoning Ordinance is not a substantial burden on the core Second 

Amendment right to self-defense in one’s home. The Zoning Ordinance falls within 

the type of “laws imposing conditions and qualifications on the commercial sales of 

arms” that Heller enumerated as a presumptively lawful longstanding prohibition. 

Heller, 554 U.S. at 626-27, n.26. Here, there are two levels of attenuation from the 

Second Amendment: scope of the right and severity of the burden. First, an 

entrepreneur’s right to sell guns in the locations he or she desires at best only 

touches the outer orbit of the core Second Amendment right of owning guns for self-

defense in one’s home. See infra Part II.A (discussing how the right to sell guns is 

not within the scope of the Second Amendment). And second, the degree of severity 

of the burden that the Zoning Ordinance places on that outer orbit of the Second 

Amendment’s scope is minimal.  

The degree of the burden the Zoning Ordinance places on the Second 

Amendment is minimal. The Zoning Ordinance regulates how gun stores operate. It 

requires stores in unincorporated areas to be located at least 800 feet away from 

sensitive areas. The Zoning Ordinance defines the sensitive areas as: schools, day 
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care centers, liquor stores or establishments serving liquor, other firearm sales 

businesses, religious centers or residentially zoned districts. R.3-4; Mojave, Cty., 

Cal., Code § 17.54.130. The Zoning Ordinance also outlines that in order to attain a 

permit for a gun store the land use must be “properly related to other land uses and 

transportation and service facilities in the area.” R.3.  

The Zoning Ordinance’s burden on selling guns is similar to the burden 

analyzed in Descastro. In Descastro, the ordinance at issue—which prohibited 

transporting guns purchased in a different state into the home state—made it less 

convenient for people to acquire guns in the location that they preferred. This 

ordinance thus placed only a minimal burden on people’s Second Amendment rights 

because it constrained only the manner in which they could express their rights. 

Like in Descastro, the Zoning Ordinance here only restricts Maxson’s, and other 

entrepreneurs, ability to sell guns in the exact locations and manner in which they 

prefer. The Zoning Ordinance places basic conditions on commercial sale of arms in 

the County. But it does not function as an absolute prohibition.  

 The Zoning Ordinance’s burden on commercial arms dealers is dissimilar 

from a categorical ban and thus the degree of the burden is minimal. Maxson 

complains that he cannot identify a spot within the parameters of the unsolicited 

land in the County that satisfies the Zoning Ordinance that is suitable in terms of 

“location, accessibility, building security, and parking” for a gun-store. R.7. These 

complaints illustrate that the Zoning Ordinance functions as a minimal regulation 

on the manner in which Second Amendment rights can be express instead of a 
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prohibition that functions as a substantial burden. Status based prohibitions 

substantially burden Second Amendment rights because they disqualify a group of 

people from exercising their rights—like the ordinances at issue in Skoien, Chosen, 

Chapman, and Booker that tackled gun possession by misdemeanants convicted of 

domestic violence or in Meza-Rodriguez and Huitron-Guizar that addressed gun 

possession by undocumented immigrants. Even if entrepreneurs have a right to sell 

guns the Zoning Ordinance here does not disqualify that group of people from 

exercising that right. It only limits how and where they can sell guns. The areas 

available for gun stores may not be the ideal location or have enough parking for 

ideal business conditions. But the Zoning Ordinance does not categorically ban gun 

shops in the city. Thus, the burden the law imposes is not substantial.  

The Zoning Ordinance’s burden on the core Second Amendment right of gun 

ownership for self-defense in the home is even more minimal. Like in Descastro, 

where people could purchase guns in their home state but not outside of it, there are 

other channels for people to purchase and practice using guns in Mojave. The record 

establishes that there are gun stores ten miles from where Maxson wanted to open 

his store. R.6. There are also shooting ranges twenty miles from that location. R.6. 

The Zoning Ordinance did not force these existing shops and shooting ranges to 

close. The people in Mojave thus had other channels to acquire guns. Therefore, the 

burden the law imposes on the core Second Amendment right is marginal.  

Because the Zoning Ordinance does not place a substantial burden on the 

Second Amendment it receives rational basis review and passes that level of 
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scrutiny. Rational basis is a low threshold. The main purposes of the Zoning 

Ordinance is to protect public safety, prevent harm in populated areas, preserve the 

character of residential zones, and prevent harmful secondary effects associated 

with gun stores like increased crime. These are legitimate state interests. See 

Teixeira v. Cty. of Alameda, 873 F.3d 670, 697 (9th Cir. 2017) (en banc), cert. denied 

sub nom. Teixeira v. Alameda Cty., Cal., 138 S. Ct. 1988 (2018). The Zoning 

Ordinance is rationally related to these interests in that the licensing requirements 

institute regulations meant to make gun stores safer—like restricting gun stores 

from sensitive areas, such as schools, day cares, and places that serve liquor. 

Because the Zoning Ordinance’s purpose is legitimate and its means are rationally 

related to that purpose, the law passes constitutional muster. 

2. Even if an intermediate scrutiny is applicable here, the Zoning Ordinance 
is constitutional. 

To satisfy intermediate scrutiny the law must be for an important state 

interest and the means must be substantially related to that interest. Binderup, 836 

F.3d at 341. Protecting public safety and crime prevent are important state 

interests. Chovan, 735 F.3d at 1150; Woollard v. Gallagher, 712 F.3d 865, 873 (4th 

Cir. 2013) (finding that a Maryland law that required a “good and substantial 

reason” to acquire a handgun permit satisfied the first step of intermediate scrutiny 

because public safety and crime prevention constitute important state interests.). 

Here, the Zoning Ordinance satisfies step one of intermediate scrutiny because its 

purpose is to preserve public safety, prevent crime, and safeguard residential zones. 

The law addresses safety concerns regarding guns stores located near sensitive 
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areas, like places with young children (schools and day cares), heavily populated 

areas (religious centers and residential districts), and places where liquor is served. 

See Mojave, Cty., Cal., Code § 17.54.130. The law attempts to prevents crime that 

occurs as a secondary effect of gun stores. Id.; see also R.13. The Zoning Ordinance 

additionally seeks to preserve residentially zoned areas of the County. Courts have 

recognized that states have an important interest in preserving residential spaces 

to regulate traffic, noise, and pollution, even when those interests interfere with 

fundamental rights. See e.g., Grace United Methodist Church v. City of Cheyenne, 

451 F.3d 643, 658 (10th Cir. 2006) (holding that a zoning ordinance that prevented 

a church from opening a daycare in a residentially zoned area did not violate the 

First Amendment Free Exercise Clause).  All these interests are important to the 

state therefore the Zoning Ordinance passes step one of intermediate scrutiny. 

To satisfy step two of intermediate scrutiny, the Zoning Ordinance must be 

substantially related to the interest of protecting public safety and to crime 

prevention. But the means the Zoning Ordinance employs need not be a perfect fit 

with those interests. United States v. Virginia, 518 U.S. 515, 573 (1996). Under 

intermediate scrutiny, the Zoning Ordinance also need not be “least restrictive 

available means to serve the stated governmental interest.” NYSRPA, 804 F.3d at 

261. “So long as the defendants produce evidence that fairly supports their 

rationale, the laws will pass constitutional muster” under second step of 

intermediate scrutiny. Id. In applying intermediate scrutiny, courts emphasize the 

importance of deference to the legislature in the context of firearm regulations. Id. 
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Deference is appropriate because the legislature is “far better equipped than the 

judiciary to make sensitive public policy judgments… concerning the dangers in 

carrying firearms and the manner to combat those risks.” Id. In the Second 

Amendment context, laws that do not prevent citizens from using guns but rather 

indirectly burden them are likely to pass intermediate scrutiny. Silvester v. Harris, 

843 F.3d 816, 822 (9th Cir. 2016), (cert. denied sub nom. Silvester v. Becerra, 138 S. 

Ct. 945, 200 L. Ed. 2d 293 (2018)).  

Mojave County supplied evidence that fairly supports their conclusion that 

the Zoning Ordinance is substantially related to the interest of protecting public 

safety and to crime prevention. Fire arms pose inherent risks to others. Bonidy v. 

U.S. Postal Serv., 790 F.3d 1121, 1126 (10th Cir. 2015). The Zoning Ordinance 

restricts gun sales, and thus the number of guns, in areas where guns are most 

likely to threaten public safety. The Zoning Ordinance is therefore substantially 

related to the interest of public safety in Mojave. The Zoning Ordinance is targeted 

at firearm stores because of the County’s concern about the increase crime 

associated with firearm stores. R. 13-14.  

Additionally, the Zoning Ordinance is substantially related to the interest of 

preserving residential zones. The Zoning Ordinance is simply an economic 

regulation targeted at maintaining the integrity of Mojave County’s residential 

neighborhoods. The law is substantially related to that goal because it prevents 

retailers from opening stores in residential zones. Even if intermediate scrutiny 

applies to the Zoning Ordinance, the law passes constitutional muster.  
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II. The Second Amendment does not secure a right to sell firearms. 

Because there is no freestanding right of sellers, independent from the rights 

of their customers, to sell firearms under the Second Amendment, Maxson fails to 

state a claim, and his case should be dismissed under Fed. R. Civ. P. 12(b)(6). The 

Supreme Court has interpreted the language of the Second Amendment to 

“guarantee the individual right to possess and carry weapons in case of 

confrontation.” Heller, 554 U.S. at 592; see also McDonald, 130 S.Ct. at 3020 

(holding that the Due Process Clause of the Fourteenth Amendment incorporates 

these Second Amendment rights to the states). Although the Court in Heller did not 

fully define the scope of the Second Amendment, it did caution that this right is “not 

unlimited.” 554 U.S. at 595. Rather, if a firearms law regulates activity falling 

outside the scope of the right, the regulated activity “is categorically unprotected, 

and the law is not subject to further Second Amendment review.” Ezell I, 651 F.3d 

at 702-3. 

In this case, Maxson is challenging a zoning ordinance that implicates his 

ability to sell firearms where he chooses. R. 7. However, the conduct of selling 

firearms falls outside the scope of the Second Amendment. Neither the text nor the 

historical understanding of the Second Amendment includes the right to sell guns. 

Additionally, regulations on the commercial sale of firearms are presumptively 

lawful, and the rights under the Second Amendment are held by the people, not by 

commercial enterprises. The closest Maxson comes to establishing a claim is a 

derivative one on behalf of his customers’ right to acquire firearms. However, 
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though this right may be within the scope of the Second Amendment, Maxson has 

not demonstrated that the Zoning Ordinance meaningfully burdens his customers’ 

access to firearms. For these reasons, Maxson has not stated a plausible claim upon 

which relief can be granted, and his case should be dismissed.  

A. The right of a business to sell firearms is not within the scope of the Second 
Amendment.  

 
The Second Amendment does not protect the freestanding right of businesses 

to sell guns, and a law that burdens the conduct of selling firearms thus does not 

implicate the Second Amendment. Federal courts have consistently interpreted the 

Second Amendment as protecting both the core right to possess a firearm for self-

defense in the home and ancillary rights necessary to the realization of that core 

right. See Heller, 554 U.S. at 630; Teixeira, 873 F.3d at 677. However, some 

firearms regulations do not govern conduct within the scope of the Amendment. See 

Heller v. District of Columbia (Heller II), 670 F.3d 1244, 1252 (D.C. Cir. 2011)). 

Conduct regulated by laws that are “consistent with longstanding, historical 

tradition” falls outside the scope of the Second Amendment’s protection. Nat’l Rifle 

Ass’n of Am., Inc. v. Bureau of Alcohol, Tobacco, Firearms, & Explosives, 700 F.3d 

185, 203 (5th Cir. 2012) (holding that a ban on the sale of handguns to individuals 

under 21 was in line with the historical understanding of the right, and thus “the 

conduct at issue [fell] outside the Second Amendment's protection”). 

Accordingly, the necessary threshold inquiry in analyzing Second 

Amendment claims is whether “the restricted activity [is] protected by the Second 

Amendment in the first place.” Ezell I, 651 F.3d at 701. Phrased differently, the 
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first question is whether the challenged firearms law burdens conduct protected by 

the Second Amendment. See, e.g., Jackson, 746 F.3d at 960 (citing Chovan, 735 F.3d 

at 1137; Nat’l Rifle Ass’n of Am., 700 F.3d at 195; Chester, 628 F.3d at 680; 

Marzzarella, 614 F.3d at 89. If the law does not burden conduct falling within the 

scope of the Second Amendment’s guarantee, the “inquiry is complete” because a 

law that “falls outside the Second Amendment’s scope…passes constitutional 

muster.” Nat’l Rifle Ass’n of Am, 700 F.3d at 195. Only if a law is within the scope 

do courts move on to analyze the level of scrutiny. Id. See also Marzzarella, 614 

F.3d at 89.  

To determine the scope of the Second Amendment right, courts must consult 

both text and history. Heller, 554 U.S. at 595; McDonald, 130 S. Ct. at 3047. If a 

municipality establishes that a challenged firearms law regulates activity falling 

outside the scope of the Second Amendment right as it was understood “at the 

relevant historical moment,” then the activity is unprotected. Ezell I, 651 F.3d at 

703. This involves proving that the type of arm, person, or activity has historically 

been considered outside the scope of the Second Amendment right. Chovan, 735 

F.3d at 1137. Additionally, when discerning scope, courts have looked to Heller’s 

instruction that the opinion should not be taken to “cast doubt on longstanding 

prohibitions on the possession of firearms by felons and the mentally ill, or laws 

forbidding the carrying of firearms in sensitive places such as schools and 

government buildings, or laws imposing conditions and qualifications on the 

commercial sale of arms.” 554 U.S. at 627. The Court called these examples 
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“presumptively lawful regulatory measures.” Id. at n.26. Some courts have 

interpreted this language to exempt such regulations from the Amendment’s 

protection. See, e.g., Marzzarella, 614 F.3d at 91. 

Here, Maxson’s right to sell firearms is not within the scope of the Second 

Amendment. Neither the text nor the history of the Second Amendment points to an 

understanding of the existence of such a right. Further, commercial regulations on 

firearm sales are longstanding, presumptively lawful measures.  

1. The text of the Second Amendment does not contain the right to sell 
firearms. 
 

Nothing in the text of the Second Amendment suggests that it protects the 

right to sell firearms. The Amendment provides: “A well regulated Militia, being 

necessary to the security of a free State, the right of the people to keep and bear 

Arms, shall not be infringed.” U.S. Const. amend. II. In Heller, the Court completed 

a substantial analysis of the text of the Second Amendment. 554 U.S. at 592. The 

operative language—the verbs “keep” and “bear”—is particularly important in this 

context. First, “the most natural reading of ‘keep Arms’…is to ‘have weapons.’” Id. 

at 582. Second, “[a]t the time of the founding, as now, to ‘bear’ meant to ‘carry.’” Id. 

at 584. Courts have read the phrase “bear arms” to mean “wear, bear, or 

carry…upon the person or in the clothing or in a pocket, for the purpose…of being 

armed and ready for offensive or defensive action in a case of conflict with another 

person.” Id. (quoting Muscarello v. United States, 524 U.S. 125, 143 (1998) 

(Ginsburg, J., dissenting)).  
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Consequently, the only conduct the Second Amendment explicitly protects is 

the possession and carrying of weapons for self-defense. Nothing in the text of the 

Amendment even mentions commercial firearms sales, let alone intimates that it 

confers an independent right to sell weapons. See Teixeira, 873 F.3d at 683 

(“Nothing in the specific language of the Amendment suggests that sellers fall 

within the scope of its protection.”). By the logic of omission, if the Founders wanted 

to protect the rights of sellers, they would have included that language. See United 

States v. Barnes, 222 U.S. 513, 519 (1912) (discussing the expressio unius est 

exclusio alterius canon of interpretation and the importance of the exclusion of 

particular language or information). Therefore, Maxson cannot assert a right to sell 

guns based on the text of the Second Amendment. 

2. The right to sell firearms has historically been considered outside the 
scope of the Second Amendment right. 

 
Historical evidence establishes that the Second Amendment does not 

encompass a freestanding right to participate in firearms commerce separate from 

the public’s ability to acquire and use guns. In determining the historical 

understanding of the Second Amendment’s scope, the relevant issue is what the 

Second Amendment included “at the time of ratification.” Chester, 628 F.3d at 680; 

see also Ill. Ass’n of Firearms Retailers v. City of Chicago, 961 F. Supp. 2d 928, 935 

(N.D. Ill. 2014) (citing Moore v. Madigan, 702 F.3d 933, 935 (7th Cir. 2012)) 

(defining the relevant year as 1791). This is because constitutional rights are 

preserved with the scope they were understood to have when adopted. See Heller, 

554 U.S. at 634-5. The burden of demonstrating that the challenged law regulates 



 
 

28 

activity “falling outside the scope of the Second Amendment right as it was 

understood at the relevant historical moment” is typically on the government. Ezell 

I, 651 F.3d at 702-3. However, some courts have placed this burden on the 

individual challenging the regulation. See, e.g., United States v. Chafin, 423 F. 

App’x 342, 344 (4th Cir. 2011). 

Courts have considered the conduct of selling guns as historically 

unprotected. While the Heller Court provided a comprehensive analysis of the 

history of the Second Amendment in relation to the core right to keep and bear 

arms for self-defense, the Ninth Circuit just last year provided a persuasive and 

comprehensive historical look at the particular conduct of selling arms. Teixeira, 

873 F.3d at 683-87. There, the court began with the English Bill of Rights, noting 

that the English right to bear arms was “a necessary means of protecting personal 

liberties” and was focused on self-defense and preservation. Id. at 684. In colonial 

America, colonists used arms as important tools for defending settlements; this view 

gained popularity after the British embargo. Id. at 685. Importantly, government 

was involved in “the provision, sale, storage, and sale of arms to ensure that the 

populace was well armed.” Id. Thus, government regulation of arms is not a new 

development but rather a longstanding tradition. Id. 

It is true that the Founders recognized the negative effect a prohibition of 

firearms commerce would have on the right to keep and bear arms. Id. at 686. 

However, that “the Second Amendment therefore independently protects the sale of 

firearms does not follow.” Id. As the Ninth Circuit states, “the British embargo and 



 
 

29 

the colonists’ reaction to it suggest only that the Founders were aware of the need to 

preserve citizen access to firearms considering the risk that a strong government 

would use its power to disarm the people.” Id. In other words, the importance of an 

individual’s access to firearms was not historically understood to imply a 

corresponding right of firearm sellers. Further, the Ninth Circuit is not the only 

court to recognize that the Second Amendment was not understood to protect the 

rights of firearm sellers at the time of its ratification. See Chafin, 423 Fed.App’x. at 

344. (holding that no historical authority “suggests that, at the time of its 

ratification, the Second Amendment was understood to protect an individual's right 

to sell a firearm”); Mont. Shooting Sports Ass’n v. Holder, No. CV-09-147-DWM-

JCL, 2010 WL 3926029, at *21 (D. Mont. Aug. 31, 2010).  

Finally, the Second Amendment is not the only jurisprudence that contains a 

threshold scope inquiry based on a historical understanding. For instance, certain 

types of speech are considered “categorically ‘outside the reach’ of the First 

Amendment.” Ezell I, 651 F.3d at 702 (citing United States v. Stevens, 130 S. Ct. 

1577, 1584–85 (2010)). Examples include obscenity, defamation, incitement, and 

fraud. Id. These categories are “unprotected as a matter of history and legal 

tradition.” Id. Overall, a historical analysis demonstrates that the Second 

Amendment’s scope was not intended to include the right of commercial enterprises 

to sell firearms. 
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3. The conduct of selling arms falls outside the scope of the Second 
Amendment because laws imposing conditions and qualifications on the 
commercial sale of arms are presumptively lawful. 

 
Because there is a presumption that the government may lawfully regulate 

conditions and qualifications on firearms sales, the conduct of selling guns is 

outside the scope of the Second Amendment and unprotected. In Heller, the Court 

cautioned that its opinion should not be taken to “cast doubt on longstanding 

prohibitions on the possession of firearms by felons and the mentally ill, or laws 

forbidding the carrying of firearms in sensitive places such as schools and 

government buildings, or laws imposing conditions and qualifications on the 

commercial sale of arms.” 554 U.S. at 627. Rather, such regulations were 

“presumptively lawful regulatory measures.” Id. at n.26.  

Lower courts have struggled with the meaning and implication of 

“longstanding” and “presumptively lawful regulatory measures.” See, e.g., Nat’l 

Rifle Ass’n of Am., 700 F.3d at 196; Marzzarella, 614 F.3d at 91; Masciandaro, 638 

F.3d at 470-71. Courts have advanced different interpretations: (1) this language 

could suggest that the measures are presumptively lawful because they regulate 

conduct beyond the scope of the Second Amendment and (2) this language could 

suggest that the measures presumptively trigger and pass constitutional muster 

under any standard of scrutiny, including rational basis. See, e.g., Nat’l Rifle Ass’n 

of Am., 700 F.3d at 196; Marzzarella, 614 F.3d at 91.  

In the context of commercial gun sales, the more reasonable and persuasive 

interpretation is the former. Several lower courts have agreed, holding that “[a] 
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longstanding, presumptively lawful regulatory measure—whether or not it is 

specified on Heller’s illustrative list—would likely fall outside the ambit of the 

Second Amendment; that is, such a measure would likely be upheld at step one of 

our framework.” Nat’l Rifle Ass’n of Am., 700 F.3d at 196; see also Marzzarella, 614 

F.3d at 91 (“[W]e think the better reading, based on the text and the structure of 

Heller, is…that these longstanding limitations are exceptions to the right to bear 

arms.”); Heller II, 670 F.3d at 1253 (“[A] regulation that is ‘longstanding,’…is not 

likely to burden a constitutional right; concomitantly the activities covered by a 

longstanding regulation are presumptively not protected from regulation by the 

Second Amendment.”); Palmer v. District of Columbia, 59 F. Supp. 3d 173, 180 

(D.D.C. 2014). 

In this case, Maxson loses under either interpretation. First, the Zoning 

Ordinance literally constitutes a law that imposes “conditions and qualifications on 

the commercial sale of arms.” Mojave Cty., Cal., Code § 17.54.131 (limiting the 

location of premises conducting “firearm sales.”). It is therefore a “presumptively 

lawful regulatory measure.” Under the first interpretation—which has been 

accepted by most of the lower courts that have addressed this issue—the Zoning 

Ordinance would fall outside the scope of the Second Amendment. Even if the 

second interpretation were to apply and place the Zoning Ordinance within the 

scope of the Amendment, it would withstand constitutional scrutiny and be upheld 

as permissible. See supra Part I.III.A; see also Nordyke v. King, 681 F.3d 1041, 

1044 (9th Cir. 2012) (en banc) (holding that the plaintiffs did not state a viable 
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Second Amendment claim because, even if a presumptively lawful regulation was 

considered inside the scope, the regulation was permissible as applied). Therefore, 

because the Zoning Ordinance is a presumptively lawful regulation of commercial 

firearms sales, Maxson is not protected under the Second Amendment. 

 For these reasons, the Second Amendment does not secure an independent, 

freestanding right of commercial enterprises to sell firearms. Because Maxson 

cannot state a claim for infringement of a right that does not exist, his case should 

be dismissed. 

B. Though businesses may have a derivative right under the Second 
Amendment on behalf of their customers, such a claim cannot be sustained if 
the challenged law does not meaningfully burden customers’ right to access 
firearms. 

 
The only Second Amendment claim Maxson could assert would be derivative 

of the rights of his potential customers. Although the Amendment encompasses an 

individual’s right to acquire arms, such a right does not provide a corresponding 

seller’s right. If there is no claim that the Ordinance meaningfully hinders his 

customers from acquiring arms, then Maxson has no claim either. 

1. A seller’s Second Amendment claim would only be derivative of the right 
of the people to acquire firearms. 
 

An individual’s right to acquire firearms does not automatically create a 

business’s right to facilitate that acquisition by selling firearms. It is true that 

individuals have the right to acquire guns. See, e.g., Ezell I, 651 F.3d at 704; 

Andrews v. State, 50 Tenn. 165, 178 (1871) (“The right to keep arms, necessarily 

involves the right to purchase them…”). However, this does not automatically mean 
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that retail establishments have a corresponding right to sell guns. See Teixeira, 873 

F.3d at 683 (“[The language of the Second Amendment] confers a right on the 

‘people’ who would keep and use arms, not those desiring to sell them.”); Chafin, 

423 F. App’x at 344 (“Although the Second Amendment protects an individual's 

right to bear arms, it does not necessarily give rise to a corresponding right to sell a 

firearm” to potential retail establishments); Montana Shooting Sports Ass’n v. 

Holder, No. 09-147, 2010 WL 3926029, at *21 (D. Mont. Aug. 31, 2010) (“Heller said 

nothing about extending Second Amendment protection to firearm[s] ... dealers.”). 

In fact, courts often consider the individual right rather than the seller’s rights in 

firearms regulations cases. See, e.g., Nat’l Rifle Ass’n of Am, 700 F.3d at 199-204 

(examining whether a ban on firearms sales to minors burdened conduct protected 

by the Second Amendment by examining the burden on minors' rights to acquire 

firearms, not the burden on sellers); Ill. Ass’n of Firearms Retailers, 961 F.Supp.2d 

at 940, 942 (examining the burden imposed by the sales prohibition on “law-abiding 

residents who want to exercise their Second Amendment right” instead of firearms 

dealers). 

Here, gun sellers are instead in a similar position to actors in other 

constitutional contexts. For example, sellers are more like medical providers in the 

Fourteenth Amendment context. See Teixeira, 873 F.3d at 659. When medical 

providers have challenged laws restricting contraceptives and abortions, courts 

determine whether the challenged laws burden women’s right to access 

reproductive health services, not whether the laws burden any right of the provider. 
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See, e.g., Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2312-13, 2316 

(2016) (considering whether regulations imposed on providers burdened a woman’s 

choice to obtain an abortion though the suit was brought by providers). Put simply, 

few if any authorities insinuate that providers can assert a right to provide an 

abortion independent from a woman’s right to receive one. As another example, 

firearms sellers are more comparable to attorneys in the Sixth Amendment context. 

See Teixeira, 873 F.3d at 690 n.23. The Sixth Amendment gives a criminal 

defendant the right to an attorney but does not create any matching right of an 

attorney to represent a defendant. See Faretta v. California, 422 U.S. 806, 819-20 

(1975) (“The Sixth Amendment does not provide merely that a defense shall be 

made for the accused; it grants to the accused personally the right to make his 

defense.”). 

In part because of this, courts have allowed sellers to challenge laws that 

limit their operations by arguing on behalf of the rights of third parties who access 

to their market. See, e.g., Craig v. Boren, 429 U.S. 190, 195 (1976).  Because of this, 

firearms sellers only have derivative standing to assert a secondary right to acquire 

guns on behalf of their customers. See, e.g., Teixeira, 873 F.3d at 678; Ezell I, 651 

F.3d at 693, 696 (holding that a supplier of firing-range facilities could challenge an 

ordinance banning firing ranges on behalf of potential customers). In this case, since 

Maxson does not have an individual right to sell guns, his only possible claim is a 

derivative one on behalf of his potential customers.  

 



 
 

35 

2. Such a derivative claim cannot be maintained if the challenged law does 
not meaningfully impact the right to acquire firearms.  
 

Any derivative Second Amendment claim Maxson may assert in this case 

would be unsuccessful because he has not provided any evidence that the Zoning 

Ordinance burdens his potential customers’ right to purchase guns. To survive a 

motion to dismiss, a plaintiff must allege “enough facts to state a claim to relief that 

is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). A 

claim is plausible when the plaintiff “pleads factual content that allows the court to 

draw the reasonable inference that the defendant is liable for the misconduct 

alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  

In this context, courts must ask whether a plausible claim has been made 

that “the ordinance meaningfully inhibits residents from acquiring firearms.” See, 

e.g., Teixeira, 873 F.3d at 680 n14 (stating that there is no meaningful difference 

between failing to satisfy this inquiry and failing to satisfy the question of whether 

the ordinance “actually or really burdens these residents’ Second Amendment 

rights”). A plaintiff could challenge a regulation on the commercial sale of firearms 

under the Amendment if they show that it burdens citizens’ ability to obtain from 

any seller the arms to which they are entitled. Justice v. Town of Cicero, 577 F.3d 

768, 774 (7th Cir. 2009) cert. denied, 130 S. Ct. 3410 (2010) (“[T]he Cicero 

ordinance, which leaves law-abiding citizens free to possess guns, appears to be 

consistent with the ruling in Heller.”); Nordyke v. King, 644 F.3d at 787 (upholding 

gun sales prohibition because there is no allegation of a “shortage of places to 
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purchase guns in or near the [municipality]”.). In other words, courts apply the two-

part test as mentioned previously. 

Importantly, certain judicially provided language is instructive. First, “gun 

buyers have no right to have a gun store in a particular location, at least as long as 

their access is not meaningfully constrained.” Second Amendment Arms v. City of 

Chicago, 135 F.Supp.3d 743, 754 (N.D. Ill. 2015). Furthermore, the Second 

Amendment “does not elevate convenience and preference over all other 

considerations.” Teixeira, 873 F.3d at 680 (noting Jackson, 746 F.3d at 968). 

Nothing supports the suggestion that the Second Amendment “guarantees a certain 

type of retail experience.” Id. at 680 n13. 

The facts of this case are strikingly similar to those in Teixeira v. County of 

Alameda. In that case, a prospective gun store operator who was denied a 

conditional use permit for his store alleged that a county ordinance prohibiting gun 

store from being located within 500 feet of certain establishments violated the 

Second Amendment. Teixeira, 873 F.3d at 675. Along with holding that the 

prospective owner had no independent right to engage in firearms commerce, the 

Ninth Circuit recognized that owner had derivative standing to assert subsidiary 

right to acquire arms on behalf of his potential customers. Id. at 678. However, 

because the owner “did not adequately allege in his complaint” that county 

residents could not purchase firearms, he did not plausibly raise a claim under 

which relief could be granted, and the Ninth Circuit affirmed the lower court’s 

dismissal of the case. Id. at 680-81.   
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In this case, Maxson, like the owner in Teixeira, has only provided “vague 

allegations” and has thus failed to state a claim that the Zoning Ordinance 

“meaningfully inhibits” his potential customers from acquiring firearms. Id. at 679. 

Here, the nearest existing shooting range is located around 20 miles away from 

Maxson’s proposed gun store location, and the nearest store is located only 10 miles 

away. R. 6. In addition, other businesses selling guns exist in Mojave County. R. 13. 

Though there is not another Red 888 dealer in Mojave area, residents can still 

acquire such guns during gun conventions. R. 6, 15. Maxson alleges that the Zoning 

Ordinance effectively bars him from opening a new gun store in an unincorporated 

area of the county. R. 7. Yet what matters is not his right to open a store but the 

rights of his potential customers to purchase guns. The closest Maxson comes to 

stating a claim on behalf of his potential customers is his allegation that the Zoning 

Ordinance places a restriction on convenient access to a gun store, requiring those 

customers to travel to other locations to acquire firearms. R. 16. But longer travel 

distances and lack of convenience do not constitute inhibitions on Maxson’s 

potential customers’ rights, especially considering that they still are able to 

purchase guns within the County. Therefore, Maxson has failed to state a claim 

upon which relief can be granted. 

Ultimately, the Zoning Ordinance regulates conduct that does not fall within 

the scope of the Second Amendment. Rather, the Zoning Ordinance is a 

presumptively lawful regulatory measure that does not interfere with the Second 

Amendment’s core principle of protecting the right of the people to use firearms for 
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self-defense. There is no freestanding, independent right of potential firearms 

dealers like Maxson to sell guns. Furthermore, any derivative claim Maxson could 

state on behalf of his customers would fail. Accordingly, because Maxson did not 

state a claim upon which relief can be granted, his case should be dismissed. 

 

CONCLUSION 
 

For these reasons, we respectfully request that this Court find that (1) 

rational basis is the correct level of scrutiny when a regulation does not place a 

substantial burden on the Second Amendment; and (2) the Second Amendment does 

not secure an independent right to sell firearms. Therefore, because Maxson has not 

stated a claim upon which relief can be granted, this Court should reverse the 

decision of the Fourteenth Circuit Court of Appeals.      
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